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jection to Report and Recommendation # 43
will be sustained.
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UNITED STATES of America, Plaintiff,
v.

PHILIP MORRIS INCORPORATED,
o et al, Defendants.

Civil Action No. 99-2496(GK).

United States District Court,
District of Columbia.

May 17, 2002.

United States moved for a ruling that all
tobacco defendants waived any claims of at-
torney-client privilege and work product pro-
tection over approximately 39,000 documents.
The District Coart, Kessler, J., held that: (1)
tobacco companies waived attorney-client
privilege and work proeduct protection over
documents by releasing them to Congress
without making all reasonable efforts to pre-
serve their confidentiality; (2) companies
waived attorney-client privilege and work
product protection over documents by con-
senting to their release in a Minnesota settle-
ment agreement and stipulation for entry of
consent judgment; and (3) policy consider-
ations weighed in favor of overriding tobacco
companies’ claims of privilege.

Motion granted.

1. Witnesses &198(1)

To preserve attorney-client privilege, the
holder must zealously protect the privileged
materials, taking all reasonable steps to pro-
tect their disclosure.

2. Federal Civil Procedure ¢1600(3, 5)
Work produet doctrine provides immuni-
ty from discovery for written materials that
are prepared _by}"a lawyer in anticipation of
litigation; disclosing work product to anyone

without common interests in developing legal
theories and analyses of documents serves as
a waiver of the protection.

3. Federal Civil Procedure e=1600(3)
Witnesses €222

Party asserting attorney-client privilege
and work product protection bears the bur- -
den of proving that the privilege exists and
that the privilege has not been waived.

4. Federal Civil Procedure €=1600(5)
Witnesses ¢=219(3)

Tobacco companies waived attorney-
client privilege and work product protection
over approximately 39,000 documents by re-
leasing them to Congress without making all
reasonable efforts to preserve their confiden-
tiality; with respect to majority of docu-
ments, tobacco companies made little argu-
ment regarding the substantive merits of
their privilege claims or why the privilege
should remain intact, nor did they submit a
privilege log, or even request that the Chair-
man or Committee sustain their objections or
withdraw the subpoenas.

5. Federal Civil Procedure €=1600(5)
Witnesses ¢=219(3)

Tobacco companies waived attorney-
client privilege and work produet protection
over approximately 39,000 documents by con-
senting to their release in a Minnesota settle-
ment agreement and stipulation for entry of
consent judgment; express terms of the set-
tlement agreement failed to preserve tobacco
companies’ right to oppose public release of
the documents and afforded the trial court
complete authority to decide the matter.

6. Federal Civil Procedure ¢2397.5

Consent decrees are agreements be-
tween parties to litigation and are generally
construed as contracts.

7. Federal Civil Procedure ¢=2397.5

Like a contract, a consent decree or
order must be construed within its four cor-
ners.
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8. Federal Civil Procedure <=1600(5)
Witnesses ¢=204(2)

Policy considerations weighed in favor of
overriding tobacco companies’ claims of at-
torney-client privilege and work product pro-
tection for approximately 39,000 documents
which had already been subject to wide-
spread disclosure; given the public availabili-
ty of the documents, any interference with or
diminution of candid attorney-client commu-
nications had already occurred, and rendered
the work product protection ineffectual, and
“cases against the tobacco industry raised sig-

_. . _-nificant_public. health issfies that had broad

economic and social ramifications.

MEMORANDUM OPINION

KESSLER, District Judge.

Plaintiff United States has moved this
Court for a ruling that all Defendants waived
any claims of attorney-client privilege and
work product protection over approximately
39,000 documents, known as the “Bliley docu-
ments.” The Government contends that the
waiver resulted from two actions taken by
the Defendants: (1) their production of the
Bliléy documents to the Commerce Commit-
tee of the House of Representatives (“Com-
mittee”) without having taken all reasonable
measures to safeguard the confidentiality of
those documents, and (2) their consent to the
public release of the documents pursuant to
the settlement provisions in State of Minne-
sota v. Philip Morns, Inc., et al, No. C1-94-
8565 (2nd Jud. Dist., Minn.) (the “Minnesota
litigation”). The Government further argues
that public policy considerations weigh in
favor of overriding Defendants’ assertions of
privilege.

Despite the trial court’s findings in the
Minnesota litigation that the documents
were not entitled to protection, publication of
the documents by the House Committee on
_its internet website in April 1998, the docu-
ments’ availability for purchase on CD-ROM
from the U.S. Government Printing Office,
and the documents’ availability for public re-

1. Defendants joining in the opposition brief are
Lorillard Tobacco Company, Philip Morris Incor-
porated; RJ. Reynolds Tobacco Company.
Brown & Williamson Tobacco Corporation (indi-
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view and copying at the Minnesota document
depository since July 2000, Defendants!
strongly oppose the use of such documents in
this lawsuit.

The Court grants Plaintiffs motion be-
cause Defendants have failed to demonstrate
that they did not waive their attorney-client
privilege and work product protection by vir-
tue of their production of the Bliley docu-
ments to the House Commerce Committee
and their comsent to the public disclosure
provisions in the Minnesota settlement. In
addition; public policy considerations strongly
support use of these documents in this litiga-
tion.

I. Background

The documents at issue first became rele-
vant, for purposes of the present motion,
when the State of Minnesota and Blue Cross
and Blue Shield of Minnesota sued Defen-
dants in 1994, seeking injunctive relief and
monetary damages for expenditures for med-
ical treatment of smoking-related diseases.
State of Minnesota v. Philip Morris, Inc., et
al, No. C1-94-8565 (2nd Jud. Dist., Minn.);
see also State of Minnesota v. Philip Morris,
Inc., 606 N.W.2d 676, 680-85 (Minn.Ct. App.
2000) (detailed history of Minnesota litiga-
tion). During the pendency of this lawsuit,
while many others were pending in both
state and federal courts, Congress became
involved in the process of negotiating a na-
tionwide tobacco settlement.

In early 1997, a Minnesota defendant (who
is 2 Defendant in this case), the Liggett
Group, Inc. (“Liggett”), entered into a settle-
ment with several states in their suits against
the tobacco industry. Pursuant to that
agreement, Liggett agreed to produce cer-
tain tobacco industry documents. The non-
Liggett defendants objected strenuously to
the production of such documents, claiming
they were privileged or otherwise protected
from disclosure.

On September 10, 1997, a Special Master
appointed by the Minnesota trial court de-

vidually and as successor by merger to American
Tobacco Corporation), The Council For Tobacco
Research-USA, Inc., and The Tobacco [nstitute.
Inc.
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termined that 864 documents were not privi-
leged or were subject to the crime-fraud
exception to the attorney-client privilege.
See Report and Recommendations of Sep-
tember 10, 1997 (PLEx. 3). The Report was
adopted by the Minnesota trial court on
December 16, 1997, over the objections of the
non-Liggett defendants. See Iron Workers
Local Union No. 17 Ins. Fund v. Philip
Morris, Inc, et al, 35 F.Supp2d 582, 587
(N.D.Ohio 1999).

On November 13, 1997, Congressman
Thomas Bliley, Chairman of the House Com-
_merce Committee, wrote to ®drtain defen-
dants in the Minnesota litigation,? requesting
that they voluntarily produce the 864 docu-
ments identified in the Minnesota Special
Master’s Report. See id. After being re-
buffed, the Committee finally subpoenaed the
864 Liggett documents on December 4, 1997.
Philip Morris produced the documents the
following day. Two weeks later, on Decem-
ber 18, 1997, the Committee released the
documents to the public and press via the
internet. See td.  Before producing the doc-
uments, Defendant Philip Morris did not ob-
tain a ruling from Chairman Bliley on the
privilege claims, nor did it ever obtain a
Committee vote to enforce the subpoena.

On February 10, 1998, thie Minnesota Spe-
cial Master made a further recommendation
for release of additional documents. He de-

termined that approximately 39,000% of a’

total of 230,000 documents were not privi-
leged or were subject to the crime-fraud
exception. See Report and Recommenda-
tions of February 10, 1998 (PLEx. 4);
Minnesota, 606 N.W.2d at 682

Nine days after issuance of the Special
Master's Report, Chairman Bliley again is-
sued subpoenas to certain tobacco companies
involved in the Minnesota litigation. The
subpoenas required production by March 12,
1998, of all documents for which the Special
Master had “recommended that the claim of

2 Chaicman Bliley wrote to the Philip Morris
Companies, [nc.; RIR Nabisco, Inc.; Lorrilard,
foc; and Brown & Williamson Tobacco Cotpo-
ration.

3 Approximately 37,000 documents were pro-
- duced by domestic Defendants and 2,000 were

privilege should not be maintained.”* PLEx
6.

On March 7, 1998, the Minnesota trial
court adopted the Special Master's Report
and Recommendations, ordered that the doc-
uments be produced within forty-eight hours,
and denied defendants’ request for a stay
pending appeal. State of Minnesota v. Phil-
ip Morris, Inc, No. C1-94-8565, 1998 WL
257214 (Minn.Dist.Ct. Mar.7, 1998). On
March 12, 1998, the return date of the Com-
mittee subpoenas, the subpoenaed companies
jointly submitted~a letter to Chairman Bliley
informing him that they had appealed the
trial court’s ruling and that the appellate
court hidd stayed the trial court’s order of
production pending defendants’ appeals (the
“March 12 letter”). See PLEx. 7 (Letter of
March 12, 1998 from Meyer Koplow to Chair-
man Bliley). In their March 12 letter, the.
companies outlined alleged procedural defi-
ciencies in the way the Minnesota court han-
dled the privilege claims, appended copies of
their briefs to the Minnesota appellate court,
and requested that the Committee refrain
from issuing any ruling with respect to their
privilege claims until conclusion of the appel-
late process in Minnesota. See id.

The companies’ efforts to overturn the
Minnesota order were unsuccessful. ©n
March 17, 1998, the Minnesota Court of Ap-
peals denied their petitions, and on March
27, 1998, the Minnesota Supreme Court de-
nied the petitions for further review. See
State of Minnesota v. Philip Morris, Inc,
Nos. CX-98414, -98431, 1998 WL 154543
(Minn. Mar.27, 1998). On April 6, 1998, the
U.S. Supreme Court denied the companies’
final application for a stay of the Minnesota
order. See Philip Morris, Inc. v. Minnesota,
523 US. 1056, 118 S.Ct. 1384, 140 L.Ed.2d
643 (1998).

On the same day the Supreme Court ruled,
Chairman Bliley requested immediate pro-
duction of the documents and announced that
privilege assertions over them would not be

produced by British Defendants (BATCo and
BAT Industries).

4. The Committee did not subpoena, or ultimately
post on the internet, the 2,000 documents pro-
duced by the Brtish Defendants.

- A
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recognized. See PLEx. 9 (Letter of April 6,
1998, from Chairman Bliley to Meyer Ko-
plow). Later that day, the domestic defen-
dants in the Minnesota litigation produced
the 37,000 subpoenaed documents with privi-
lege logs. In letters accompanying the pro-
duction, those defendants stated that they
maintained their claims of attorney-client
privilege and work product protection and
urged against public dissemination of the
documents. See PL.LEx. 10 (Letter of April 6,
1998, from Brennan Dawson =4 Chairman
Bliley); PLEX™f1{Letter of April 6, 1998,
from Alfonso Carney to Chairman Bliley);
PLEx. 12 (Letter of April 6, 1998, from
James Goold to Chairman Bliley). - Before
producing the documents, the companies
sought no ruling by the Committee as a
whole that the document production was re-
quired despite submission of their privilege
claims. On April 22, 1998, the Committee
posted on its internet website the 37,000
documents produced on April 6, as it had
done earlier with the 864 Liggett documents.
All documents have been and remain publicly
available on the internet.

The following month, the Minnesota par-
ties reached a settlement, and the court en-
tered a consent judgment on May 19, 1998.
Included in the consent judgment was lan-
guage permitting the plaintiffs in that litiga-
tion to seek court approval to make public
those documents for which a privilege had
been claimed but had been found by the
Special Master not to exist. As anticipated,
the Minnesota plaintiffs sought to lift the
protective orders covering the documents
and make them available to the public. On
November 25, 1998, the Minnesota trial
court granted the plaintiffs’ request and or-
dered public release of the documents. As a
result, the Bliley documents have been avail-
.able for public review and copying at the
Minnesota document depository since July
2000.

IL. The Attorney-Client Privilege and
Work Product Doctrine

[1] The attorney-client privilege is one of
the oldest recogiized privileges in the com-
mon law. Its purpose is to encourage full
and frank communication between attorneys

212 FEDERAL RULES DECISIONS

and their clients. See Upjohn Co. v. United
States, 449 U.S. 383, 389, 101 S.Ct. 677, 66
L.Ed.2d 584 (1981). Despite this vital inter-
est, the privilege is narrowly construed by
the D.C. Circuit because of its adverse ef-
fects on the full disclosure of truth. See
S.E.C. v. Lavin, 111 F.3d 921, 929 (D.C.Cir.
1997). In addition, the D.C. Circuit “adheres
to a strict rule on waiver of privilegeS,” plac-
ing the burden of protecting privileged com-
munications squarely on the proponent of the
privilege. See id. To preserve the privilege,
the holder must “zealously protect the privi-
leged materials, taking all reasonable steps
to protect their disclosure.” [Id; see also In
re Sealed Case, 877 F.2d 976, 980 (D.C.Cir.
1989).

[2] The work product doetrine provides
immunity from discovery for written materi-
als that are prepared by a lawyer in anticipa-
tion of litigation. Its purpose is to shelter
the mental processes of the attorney, provid-
ing a privileged arena in which to analyze
and prepare the client’s case. See United
States v. Nobles, 422 US. 225, 238, 95 S.Ct.
2160, 45 L.Ed2d 141 (1975). Disclosing
work product to anyone “without commen
interests in developing legal theories and
analyses of documents” serves as a waiver of
the protection. See I'n re Sealed Case, 676
F.2d 793, 817 (D.C.Cir.1982).

(3] It is well-established that the party

"asserting attorney-client privilege and work

product protection bears the burden of prov-
ing that the privilege exists and that the
privilege has not been waived. See In re
Lindsey, 148 F.3d 1100, 1106 (D.C.Cir.1998).
Thus, in the context of the present Motion,
the burden of proof is on the Defendants to
prove that they have not waived the privi-
lege, not on the Government to establish that
Defendants did waive it.

IIl. Analysis

A. Disclosure to Congress

(4] The United States argues that Defen-
dants waived the attorney-client privilege
and work product protection over the Bliley
Documents by releasing them to Congress

without making all reasonable efforts to pre-
serve their confidentiality. Defendants con-

- Ty
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i,end that the production to Congress was
involuntary, and therefore did not waive the
Zclaim of privilege.

. Defendants devote a significant portion of
“their opposition brief (and attached affida-
vits) to the argument that they “had no right
to ‘appeal’ the Chairman’s ruling short of
being convicted of criminal contempt.”
‘Defs.” Memo. in Opp'n to Pl’s Mot. for Rul-
ing that Defs. Have Waived Their Claims of
"Att'y-Client Privilege and Work Product
Protection Over the Bliley Docs. at 9 (“Defs.’
Memoa”). However, that argument misses the
mark because the United States is not con-
tending that Defendants shouldshave stood in
- -coiitempt or—that=-they failed " to employ a
particular recourse subsequent to the Chair-
man’s ruling.

Rather, Plaintiff argues that Defendants
falled to make “efforts ‘reasonably designed’
to protect and preserve the privilege,” Lavin,
111 F3d at 930, prior to Chairman Bliley's
ruling on the privilege claims and concurrent
warning of contempt resolution proceedings.
With respect to the 864 Liggett documents,
the Chairman never even ruled on the privi-
lege claims before the Defendants turned
them over.® With respect to the 37,000 docu-
ments, the relevant inquiry is whether De-
fendants made sufficient effort to protect
their confidentiality prior to April 6, 1998,
the date the Chairman wrote Defendants
informing them that the privilege would not
be recognized and threatening to proceed
with a contempt resolution.

As noted, Defendants bear the burden of
establishing that the privilege has not been
waived. Although there is no checklist of
procedural steps that automatically guaran-
tees preservation of the privilege, in this
instance Defendants’ limited efforts to pre-
serve the privilege prior to production were
clearly insufficient.

With respect to the 864 Liggett docu-
ments, Defendants produced the documents

5. Defendants claim that, during unspecified con-
versations, they were advised by unidentified
persons on Chairman’s Bliley's staff that the
Committee had decided to overrule Defendants’
assertion of privilege and would seek to initiate
criminal contempt proceedings if the documents

were not produced. See Parrish Affidavit at_

11 4-6, Def. Ex. 5. Plaintiff is correct that there is

the day after the subpoenas were issued.
Yet, there is no evidence in the record that
the Chairman or the Committee refused to
recognize the privilege claims or that the
subpoenas would be enforced. Indeed, De-
fendants did not even obtain a ruling from
Chairman Bliley regarding the privilege
claims. See Massachusetts v. Philip Morris,
Inc, et al, No. 957378J, 1998 WL 1248003, at
*2 (Mass.Super.Ct. July 30, 1998). Neither -
had they been directly ordered to produce
the documents at a Committee hearing. See
Iron Workers, 38 F.Supp.2d at 587. More-
over, the Comppittee had not voted to and
never did vote to enforce the subpoena. See
id.

Indeed, the only action Defendants did
take with regard to the 864 Liggett docu-
ments prior to their production, was to state
in their cover letters that they were produc-
ing the documents because they had been
“informed that the Committee will overrule
any asSertion of privilege with respect to this
group of documents because of the ruling in
Minnesota that these documents are not priv-
ileged.” See Massachusetts, 1998 WL
1248003, at *2. As addressed above, such
unofficial conversations with unidentified
members of Chairman Bliley’s staff deserve
little weight. Accordingly, such a cursory
explanation of the reason for compliance is
insufficient to carry Defendants’ burden of
proving that they made all reasonable efforts
to protect and preserve the privilege.

Prior to production of the 37,000 Bliley
documents produced on April 6, 1998, the
only evidence in the record of steps taken to
challenge the subpoena is the March 12 letter
sent to Chairman Bliley. The March 12
letter advised the Chairman of the efforts to
appeal the Minnesota order. A significant
portion of the letter is devoted to the alteged
procedural deficiencies in the way the Special
Master and trial judge handled Defendants’
privilege claims. Defendants made little ar-

no merit to Defendants’ assertion that such con-
clusory, nonspecific statements about informal
conversations with unidentified staff people con-
stitute rulings from the Committee Chair. See
Commonwealth of Massachusetts v. Philip Morris,
Inc. et al, No. 957378J, 1998 WL 1248003, at *2
(Mass.Super.Ct. July 30, 1998).

- ey
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gument in the letter regarding the substan-
tive merits of their privilege claims or why
the privilege should remain intact. Neither
did Defendants submit a privilege log at that
time. Defendants did not even request that
the Chairman or Committee sustain Defen-
dants’ objections or withdraw the subpoenas.
Instead, the letter merely requested that the
Committee either extend the deadline for
response to the subpoenas or refrain from
issuing any ruling with respect to the privi-
lege claims until conclusion of the Minnesota
appellate process.® This

letter is insufficient to constitute a “serious
effort ... to convince the Chair/and or the
committee itself to recognize the privilege
claims being asserted.” Iron Workers, 35
F.Supp-2d at 595; see also Massachusetts,
1998 WL 1248003, at *9.

Significantly, during the seven-week period
between issuance of the subpoenas and
Chairman Bliley’s ruling that the privilege
would not be recognized, the record shows no
effort by Defendants to meet with Chairman
Bliley or other members of the Committee.
See Massachusetts, 1998 WL 1248003, at *10;
Iron Workers, 35 F Supp.2d at 595; Haines
v. Liggett Group, Inc., et al, No. 84-678, slip.
op. at 17 (D.N.J. Oct. 15, 2000) (PL.Ex. 8).
Neither did Defendants request a hearing on
their objections or an opportunity to submit
arguments on the merits of the privilege
- claims to the Committee as a whole or to
individual members of the Committee. See
Iron Workers, 35 F.Supp.2d at 595; Haines,

6. Subsequent to the Chairman's ruling, Defen-
dants submitted cover letters with the document
production asserting that they maintained their
claims of privilege and urging against public
dissemination of the documents. At that time,
Defendants finally submitted privilege fogs. De-
fendants’ submission is inadequate to meet their
burden. First, the cover letters and privilege
logs were submitted after the Chairman’s ruling,
and therefore cannot constitute an effort to con-
vince the Chair to recognize the privilege. See
Massachusetts, 1998 WL 1248003, at *2. Second,
in light of the steps Defendants did not take to
preserve the privilege, discussed infra, the argu-
ments in the cover letters are insufficient to
avoid waiver.

7. Indeed, Defendants could not have been held
in contempt “‘ ‘unless the full Committee ob-
tained from the [chamber of Congress] as a
whole a citation of the witness for con-

Lpurt agrees with -
-+ —the rulingin I7n Workers that the March 12
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slip op. at 17; Massachusetts, 1998 WL
1248003, at *10. Moreover, there is no evi-
dence that Defendants made any effort to
obtain a ruling from the full Committee that
the privilege claims were overruled and that
production was required. See Haines, slip
op. at 13.7

Defendants’ failure to make more than a
minimal effort, to convince the Chairman and
the Committee to recognize their privilege
claims is particularly telling given that De-
fendants™ and their attorneys were highly
knowledgeable and experienced in dealing
with Congress. See Massachusetts, 1998
WL 1248003, at *10. Indeed, Defendants’
meager efforts in opposing the production to
Congress is in stark contrast to the extensive
efforts they employed to preserve the privi-
lege in the Minnesota litigation. Further-
more, one would expect more than minimal
effort to protect the privilege given the likeli-
hood that the Committee would post the
37,000 documents on the internet just as it
had promptly posted the previously submit-
ted 864 Liggett documents.

In sum, Defendants have failed to meet
their burden of establishing that they taok all
reasonable measures to safeguard the confi-
dentiality of the Bliley documents prior to
producing them to the House Commerce
Committee. Therefore, the Defendants have
waived any claims of attorney-client privilege
or work product protection over the docu-
ments.®

tempt. ... " Haines, slip op. at 12 (quoting Sand-
ers v. McClellan, 463 F.2d 894, 899 (D.C.Cir.
1972)).

8. For those courts ruling that Defendants waived
the privilege by producing the documents to Con-
gress, see fron Workers, 35 F.Supp.2d at 594-97;
Haires, slip op. at 10-18; Tompkins v. RJ. Reyn-
olds Tobacco Co. 92 F.Supp2d 70, 77-78
(N.D.N.Y.2000); Massachusetts, 1998 WL
1248003, at *12. While the Court recognizes
that other courts have found the Defendaats’
actions sufficient to preserve the privilege, those
conclusions were set forth in either brief one-
page orders or in opinions whose reasoning this
Court does not find persuasive. See [.O.U.E. v.
Philip Morris, Inc., et al, No. 3:97-0708, 1999
U.S. Dist. Lexis 21097, slip op. at 5-7 (S.D.W .Va.
June 18, 1999) (Def.Ex. 12); Scott v. American
Tobacco Co., No. 96-8461 (Dist. Ct. Orleans Par-
ish, La), 4/30/01 Hearing Tr. at 11-13 (Def.Ex.

- .



